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Washoe County Bank had succeeded matter which one defendant may al-|self, without liable furthes r"
to the interest of plaintill, therempon lege against s co-defendant and that| This is well illustrated by the finding
‘| rested. That alartin Guling offered ' mo answer or reply therato is required | conclusion and direction of the courd
and submitted evidence and proofr it would still ve a dangerous prece-|that Gulling have judgment againet
and ttarcpon rested and tiat i.enry | dent, which we would be reluctant to|the and Powell for _
Ande - , Vashoe County Bank. anl|establish, to hold that the statute de- | amount due on<kjs note and SV
“tBe d<"~" .uts and each cf them, hav-| nies for a codefendant facts not al-|If the space left for this in the ig-
ing subr liied evidence and proofs in |leged against him but stated in the| ment has been niled, or if the court .
support of the issues made by them | answer of anctheér defendant to the|has made a flecree of foreclosure im
in their answers, the case was sub-|complaint, or that an issue would ne | favor of Guling, bcth would have been
mitted to the ‘court." ' The fair in-|“ited szalnst a co-defendant by the|vold against the Pollocks and Powall
ference from ‘the language and m | mere filing without service of an ans-| for lack of service as is the judgment
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3 i the fact that he was first to su t | wer containing neéew matter alleged | against tnem based on the trusteess
Via : Albu uer 'ue and-_ Kansas.City Mesars Ch . and Massey, Attor-| proofs i that he introduced evidence |against the complaint of the plaintii¥. | sale and it has been held that if sne .
q q bt J e neys for lant, to support the allegatiuns of his ans-|The answer of Washoe County Bank | of the parties to a judgment ig mot-
- t OPINION - wer which averred the execution and |in the former suit not having been|bound, the other is not. They had
On March 1, 1893, James Pollock,

non-payment of his mortgage, but that
he did not ofier any in relation to
other facig alleged in the answer of
Washoe County Sank. The findings
and decreé in that action disposed uf
the claims of these other defendants
and found and declared that the sale
and deed made by the trustees was in
accordance with the terms | of the
trust deed and that by such sale and
deed all the interest .. the property
was conveyed to Washoe County Bank
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served upon Guliing, and he having
filed no demu-rer, answer or reply to
it, which would nave been a waiver
of service, we feel constrained to hold
‘hat it raised no issue against him,
and if we concede for the purposes
vere that deniat by statute withont
any pieading in reply is sufficient no
ween co-defendants, euch denial
nght not to beocme operalive before
ervice. White v. P~tton, 87 Cal. 151;
‘i»ments v. Davis, ™\ Ind., 631. Ta

been served by the Savings Bank
with complaint or summons seeking
the foreclosure of the trust deed and
filed a démurrer. For the purpose ot
that eomplaint and 0 the extent of 8
demands they were in court or were
bound, burt & judgment against themn
for the amount or foreclosure of tha
Gulling note and morteage, when thoey
had not been served with pleading or
process regnarding these would have
‘been void, The court has jurisdiction

his wife Delia and Daniel Powell, who
are admitted to have been the owners
at that time, executed to B. U. Stein-
man and C. H. Cummings as trustees,
a trust deed for certain property near
Reno to securz the payment of a
promisory note cf the same date giv-
en by the Pcllacks and Powell fo
Farmers and Mzchanics Savings Bank
of Sacramento fcr $5,000 and interess,
: \ This deed directed the trustees in
2 y case of  default in payment, to seil

2l | clear of Gulling's mortgage, and that| «ld ctherwise or estab!izh a differeat{ of the subject matter of all questions
.mmm ' : the property at Sacramento afler giv-| 4o jatter was. entitled to a judgment | v-artice. might cense litigents to suf | involved in this litizgation. but of tha
& v ing notice, lo apply the proceeds in | against the Polldeks and Powell for | fe- n great Ipinetice, An answer tn| parties no further than they presentpd
® - : . .! 33{-"‘“‘3:{0? cf the “;'ee ap';:;’(t‘gtsm‘g tue amount due on uis note but not|a eomn'aint cneht o Le served upen | themselves or were served with pla‘&
_ @  sale and to pay an X to a degree of foreclosure. The find- | tue plaintiff but if it is not he ma: |ings or process or waived service or
- 2 Sacra mento Saloon algm“m“' ings pecite that “defendant Gulling | be expecting it, or to secure a do-|issues. If a complaint and summons
® .1 On Au.gust 31, 1895, the Pollocus was made a party to the acticn and: fault, he could not obtain judgmens: on'a demand for one thousand dollara
L ] ® and Powéll executed to Martin Gulling | ..o duly served with process therein, | without being aware of it, and would}is served upon a aefendant, a judge
® ANDY TODD, Prﬁp. | & mortgage on the same premises for | g5 in que time filed his answer to|not be lkely to go to trial without|ment for ten thousand would be void,
°® @ $2,08260, and interest thereom Irom | piaintifi's complaint,’ but it does not|being prepared to meet the statutory | because the district court would hava
_ @. The best of liquld refreshments always on tap, including lmported @ | "‘;’ gﬂtﬂ at eight T’efb('e“r‘ }"-"; 3“"11“’?‘- appear that there was any other ser-|denial in his behalf of any new mat- | jurisdiction over him to the extent _
i ® % and domestic goods. 41 e which is seught l; S TTeS Howe b"“ vice upcn him, or issue made that|ter it alleged. It is different betwean |Of only one thousand, while as far s
® this action and which- specified th# | ande-eq him liable beyond the alle-|eo-defendants. Usmally their interests|subject mafter is concerned, it has
® it | it was givem subject to the trust deel. | sqtiong and demands of the complaint, | are not adverse, except to the plain.|iurisdiction in any amount.
®  Good Cigars are a part of our stock. ® ' On February 23, 189 the Pollocks and | ,r i3t would cut off his right by reason [tiff, and one defendant may not «x-| The facts were quite different and
® ] @ FPowell conveyed their interest in the | 5 t},6 gale by the trustees which did |pect that another defendant will set the principal involved distinguishable
@ Melait . @ | broperty,to Washoe County Bank for | ¢ t;xe place until after he had filad up a cause of action and seek a judg-|in Maples v. Gelier, 1 Nev., £38
® You never make a mistake at the old corner. ® i-ﬁ:;‘:ea ccn.slgg”:ﬂ““ﬁ:fﬁﬂf::ﬂ?"-:;- l his answer, The court 1ound in both | ment against him, and if he does he | The.e an answer which did not da-
i comprise e ~ | actions that $8800.00, estimated w0 |should not be required to watch tha
» e |

mand judgment upon new matter wag
filed to the complaint but not served.
The question was not between co-de-
fendants. The court said that the
filing of the answer gave it jurisdie.
tion over the defendant. Stripped of
dicta that decision propertly dete-~-
mined that the filing of an answer
to the complaint without service pre-
vents a judgment for the plaintiif
by default, While here we hold that
property rights cannot be lost or ad-
judicated upon an answer or pleading
by a defenaant seeking affirmative ro
lief on new facts against a co-defend-
ant - without service or an issue ar
waiver.

Questions are presented upon the
record in this case whether or nor,
under the provisions of the practize
act of this State, the answers filed
by Martin Gulling and the Washoe
County Bank in the suit instituted by
the Farmers’ and Mechanics’ Savings
Bank, in so far as they sought afiir
mative relief against co-defendants,
are answers as contemplated by our
statute, or whether they are in fact
equitable cross-bills. If the lattar,
whether or not, under the practice
act, they are permissible pleadings,
and further, if permissible pleadings,
whether or not the dismissal of the
plaintifi’s complaint would not re-

| 800, estimated to be due to the Farm-
! ers and Mechanics Bank of Sacram-
| ento. on the note secured by the trust
i deed and $5,200 due from the Pellocks
*809+0 *9+8+0+8+8+9+9+0+0+9+0+4 @ | 270 Powell to the Washoe County

The Eagle Market

surrendered to them. On February
' 26, 1897, the Farmers' and Mechani2s’
Savings Bank commenced suit fo r=
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cover the amount due’on its note stat-
ed at $8,639.73, and for a forclosure of
'
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cious designatiors of defendants who
' were alleged to have some utle, claim
! to.summons therein issued and servad

{upon him and answering the

the trust deed and sale to satisfy that
The E 3 g Ie Market or interest which was second and sub-
that em the plaint therein.”

be tué amount due tue armers’ and
Mechanics’ Pank and notes held by
Washoe County .ank against the
Pollocks and Powe:. for $5,200.00 un-
secured after the execution of the
mor(gage te Gulling, consituted tha
consideration expresseuy at $14,000.00)
for the deed from tnem to Washoe
County Bank, and that the property
was worta about that sum at the darve
of the trustees' sale anu the time of
the trial.

A blank space in th€ decree in the
first action /for judgment in the
amount owing by the llocks and
FPowell to Gulling on his note and
mortgage remains unfilled. The case
now before the Court was brought by
Martin Gulling on June 9, 1902 against
Washoe County Bank as grantee to
foreclose his mortgage so executed
on the premises by the Poéllocks and
Powell before they deeded to defend-
ant, and is now prosecuted by the rep-
resentatives of his estate. The de-
fendant pleads oy way of estoppel.
the judgment in the former action and
claims that by it Gulling was, and his
executors are barred and foreclosed
of all right to proceed against Washoe
County Bank. The district court was
of the opinion that in the earlier suit

com- | it did not have jurisdiction to make
In this answer le

court records as Gulling eduld have
done for over four months after his
answer was filed to ascertain whether
any of hls co-defendants ‘filed a cross-
complaint against him, in order that
answer was filed, to ascertain whether
he might be prepared to meet it. Yn-
til he is warned by service of the
pleading and demand or waives ser-
vice or issue, he ought not to pe
bound by any judgment hased upon it.

If the Farmers’ and Mechanies’ Sav-
ings Bank instead of the Washoe
County Bank had bought the property
at the trustees' sale and relied upon
its purchase, necessarily it would have
pleaded the fact by supplemental
complaint, and they would not have
been considered denied by Gulling'-.
answer to the griginal complaint, and
without gervice upon or walver of
service by him, a valid judgment bas-
ed upon facts occurring after he hal
been served with the or.ginal com-
plaint and filed his answer thereto,
could not have been taken by default
against him. In Mitchess v. Mitchel,
79 P. 50, 28 Nev.,, we set aside the
action of the district eourt whereby
it granted = plaintiff relief not da-
manded in the complaint served upon
the defendant. That was pursuant to
statute, but there is mo more reason
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amount against the Pollocks, Poweil,

Thomas E. Haydon, Henry Andér§on,

John Doe, Richard Rce, Michael Do=,

B. U. Steilnman and C. H. Cammings

Neither Martin Gulling nor the Wash-

oe County Bank were named as par-

ties in fhe comnlaint, but both were

served with surmons under the ficti-

~ | ordinate to the right of the Farmers’
and Mechanics Bank arising from the

P trust deed. On March 8, 1897 Martin

Gulling filled an answer in that action

| in which the mame of Wz'sho;ah CO:;nlty
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IN THE DISTRICT COURT OF THE
FIRST JUDICIAL DISTRICT OF
THE STATE OF NREVADA,

In and for the County of Ormaby.

‘Notice is hereby g iven
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t d t ti jeting the I t 1 uire the dismissal of the eatire pro- - |
1ith day of Sept. » I acesrdance aamitted the priority of the elaim cf tiht?emotsm::pe;.li‘:ﬁt 'm G:lsllng? ;353&1“&‘“}???@'&335 geeding.e These questions, Bowere. '
Marion W. Buckiey, PlaintH? ?&m' 2%“' of u“'_ﬂ“ rmers anrd Mechanics Sav- | 355G it has now entered a decree of |or pleading of a codefendant withour | under the view we have taken of i i
ey . s ' ‘ ings k under the trust decd, | foreclosure and sale to satisfy his | service, tham on one resting on a com-| case are not deemed necessary to be
Joseph W. Buckiey, Defehdant. and “:k L. Wiuﬂ:l ‘:“C;r:n. thﬂ‘*{he ‘;‘;ﬂi‘:ﬁr i :;ﬂ nill-::d mortgage, from which this appeal is |plaint of a plaintif which has mot da'ti‘t:m;u:d. w L S g
) ; / Cousty of Ormsby . o- | with . . taken. been served. Im neither case should e judgment and order e dis-
, T T }"h. made application te the State ! Lae executiom of the mortgage to him | Tpe jmportant questions under the | the rights of the parties be concludad | trict court are affirmed.
* Action brought im the District Court ;md Nevada for permissien te by the Pollocks and ruwell, that other | ro000q and elaborate and interesting | without service or & waiver theréot. Talbot, 3.
of the First Judicial District of the!3PPropriate the wsz'“c waters of the 'persons claimed an interest im the |, jefs are whether the matters -=-| It is said that service of the answor| I Concur:
~State of Nevads, Ormsby County, and { State of Nevada. Such applicatien to :rmim w.l::hhwl:. ;::‘fe:r“j:t toe’::: lating to the trustees’ sale determins- |of the xahoa County Bank will %e : DiNorctMB. J.
' : ' o -|be made from Ash Canyom crebk at ortgage, s ] dgm ed in the former actiom were within | presumed, if necessary to support the ssent:
.= the. complaint filed in the sald M !Mltl ImMNE Y of 3W % of section against the morgagors for principal, | 1ny jssues as betweem Gulling and |judginent. “The judgment roll amd Fitzgerald, C. 1.
> of | X ot'$aid Dis:| interest and attorney fees, for the Nant, 4 if th " im the first w Filed Nov.* 28, 19%06.
the office of the Clerk |10 T 15 N R 19 ¥ by means of a “f sale. that th o | aPPP an they were not, [the papers case wers
trict Court on the 2d day of December, ' = . ‘o etk o o ﬂ dlmrst toeihe “ﬁ:’t‘i‘ﬁm“edﬂ whether he waived the framing of [Introduced em the trial and are W. G Dou‘%l:s'k X
aideaberi ' | ccsad.in te. be. cevered 1o, patats | asy Jadgment which Farmers' aad tho deires. The facte staied 1a the | posl. and the case. veats wpon' thom | BY J. W. Logats =
3 : L e 8 A L] res ¥ - W " A
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THE STATE OF NBVADA SENDS » eans of a flume | seco ¥ ngs Bank avering the executiom en of establishing estoppel Is up-
GRBBE"rﬂNG 10 . ﬂﬂ: pipe l:“trhere ;::d e'.f',,’“‘?:: gﬁﬂ?& Eis:;, et c‘;“ h:itt.l:;? of the‘trm deed g, not denied by |on the deleu;n_l_n. it amy mm.idm.-:si T X E XXX EXK X LK X X L& '
trical . truct i ‘w_ = | an parties, t , Nt affidavit service t
JOSEPH W. BUCKLEY, of said works shall begin before June | Follocks and Powell, and that they, | 100 O oo PaTUel WTNO SHHIte. ot o ACaTIt o e s mat e | @ =
Defendaat. |1, 1906, and shall be completed oa ~t | Tuomas E. Hayaon, Henry Andersonm. | gepjals of the facts alleged in Gul-|appears and therefors we must con |® MILLARD CATLIN,
You are hereby requlredﬂto Eppear l:tore uitlll.. 1, Ill:.: The water shall I:I-mu-“stﬁmm‘s ::?S:ln:{nncggmti;gr: ling's answer. These were in regari | clude that the ln;worhwn not aervedl. : :
J 3 actually app ts a beneficial use person: to the execution and non-payment cf| The return of the Sheriff and recita i
~in an action brought aghinst you LY | on or before Sume 1, 1908. subsequent to the execution of N8| yis  mortgage and did net relate to|in the findings indicate tha. Gullinz|@ Harling,
the above named Plainti®, in the Di:- Signed: be barred and "’mm::d U | the trustées gale which took pilace |was served with summons, amd the ® e
trict Court of the nrst Judicial Dis- HEN..Y THURTELL, all right, claim or equity T> | after his answer had beem filed, and,|findings state that im due time he p- Freighting L
trict :of the State of Nevada,Ormsby . ' ' - State Engineer, | demption. after | therefore, if any isswe existed r peared and his answer to the® {
- N : 3 S e— On March 26, 1897, twelve aays afte garding this sale it must have complaint, Unfler these circumstan-® Draving *
County, and answer complaint filed | = g nm v ADPORTIONMENT. Gulling filed his answer, Steinman an;l founded on the answer of the Washoe| ces further servics will not be pre-e yma !
therein within ted days (exclusive of| g e o NEVADA, Cummings, acting as trustees and "t | County Bank. Om . oehaif it :s| sumed. Galpia-v. Page, 18 Wall, 366. | . -
the day of service) after the service ter notice given, soid the property 1 urged that the answers of Gulling Beyond that sappellants answer in T k d Ba S »
: . the court house icor at Sacramen'.0 I ® runks an gora
on you of this Summons I8 served .a| - Bank for 9,190 and the Bank made a direct issue of |the present case does mot allege that
4 : Department of Education, to the Washoe County B » “anq | bis right to have the property said |the answer of Washoe County Bank [® . ¢ d dels 1
. said county, or if seryed.ont of said Office’ of Supérintendent of Public In- the amount due the sarmers’ and to pay his debts, but this is dealing | was served upon Gulling in the otner |g@ aken to an elvered
County, but within the Disiriet, twea- s 9 Mechanics Bank on the ;""m_ with conclusions and mbt with Yacts |suit and is defective i thls vital ve-|g 1] 4raino
ty days, in all ases forly days,| / Sruction,. , by the trust deed and the s upon which issues are based. * Gulling | spect. Its allegations follow the facts g 0
3 or judgment S dalill Bl Bo takss| . 0§ 1P 14 T ased e 1 Over i %::1:':: did not ralse any issne regarding ths ed by, the record of the former |9 5 .
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